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Vroom v. Ditmas, supra, the court say : ant was living at the time of entering in 

"The decree npon the appeal must the register's office, and should die." 

therefore be entered in the name of In this case there had been a release by 

Ditmas, as of a day previous to his the representative of the deceased, and 

death, and subsequent to the perfecting the court, without passing upon the 

of the appeal. But it must be without validity of the release, the cause not 

prejudice to any right acquired by the being in a situation to discuss the ques- 

rcspondent, under the settlement with tion, stated that the nunc pro tunc decree 

the widow or administratrix in New would be granted, subject to the release, 

Jersey, to resist the revival of the suit if valid. 

in the name of the personal reprcsenta- It is needless to state that such a 

tives of the decedent or otherwise ; or to decree would be vacated upon proof 

the rights of the defendants or any of that it clashes with the rights of other 

them, to appeal from that decree within parties. 

the usual time after it is actually entered, C. G. Tiedeman. 

in the same manner as if the complain- St. Louis, Mo. 



Supreme Court of Iowa. 

HECHT v. DITTMAN. 

A sheriff's deed, executed upon a foreclosure sale, docs not pass crops on the 
land which are matured and ready for the harvest, although they may not have 
been actually severed. Such crops possess the character of personal chattels and 
are not to be regarded as a part of the realty. 

Beck, J. — Two cases are presented together in this appeal. 
They involve the same facts and rules of law, and are between 
the same parties; they are, therefore, properly submitted together 
upon the same abstract. There is no dispute as to the facts, which 
are as follows: The property replevied is barley cut and in shocks, 
and oats, being partly threshed and partly in bundles or sheaves, 
all upon the premises where it was grown. The defendant had 
rented the land of one Ehrpe, who had previously executed two 
mortgages thereon — one, the senior encumbrance, to the New 
England Loan Company, and the other to the plaintiff, Hecht. 
After defendant had rented the land, plaintiff foreclosed his mort- 
gage, and on the seventh day of July 1879, the time for the re- 
demption from the sale as prescribed by the statute .having expired, 
a deed was executed by the sheriff. The other mortgage was fore- 
closed, and the land was sold to one not a party to this transaction, 
and the time of redemption under the statute expired August 15th 
1879, when a sheriff's deed was made. The foreclosure and sale 
under this mortgage cut off all claim or title held by plaintiff as 
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well as by the mortgagor. Defendant continued in possession of 
the land up to the trial in the court below. At the time plaintiff 
received his deed the grain was not cut, but it was mature and 
ready for harvesting before that day. Rainy weather had pre- 
vented the defendant from ,cutting the grain before plaintiff's deed 
was executed. The court instructed the jury that the title of the 
grain passed to plaintiff by the sheriff's deed, and directed a verdict 
for plaintiff. We are required to determine whether this view of 
the law be .correct. 

The sheriff's deed executed upon the foreclosure sale vested 
plaintiff with the title of the land, and the right to all growing 
crops followed the title thus acquired: Downard v. Graff, 40 Iowa 
597. This rule, we think, is not applicable to grain which has 
matured and is ready for the harvest. It then possesses the 
character of personal chattels, and is not to be regarded as a part 
of the realty: See 1 Schouler's Personal Property 125, 126; Bing- 
ham on Sales of Real Property 180, 181. This conclusion is well 
supported upon the following reasons: The grain being mature, the 
course of vegetation has ceased, and the soil is no longer necessary 
for its existence. The connection between the grain and the ground 
has changed. The grain no longer demands nurture from the soil. 
The ground now performs no other office than affording a resting- 
place for the grain. It has the same relations to the grain that 
the warehouse has to the threshed grain, or the field has to the 
stacks of grain thereon. It will not be denied that when the grain 
is cut it ceases to be a part of the realty. The act of cutting it, 
it is true, appears to sever the straw from the land. But it is de- 
manded by the condition of the grain. It is no longer growing. 
It is no longer living blades, which require the nourishment of the 
soil for its existence and development. It is changed in its nature 
from growing blades of barley or oats to grain mature, and ready 
for the reaper. Now the mature grain is not regarded by the law, 
like the growing blades, as a part of the realty, but as grain in a 
condition of separation from the soil. 

Suppose the defendant had cut a part of the seventy-two acres of 
grain in controversy, the grain so cut, it will not be denied, would 
not have passed to plaintiff. There is no valid reason why the act 
of cutting, should change the property in the grain. The work 
required time, and, therefore, plaintiff loses a part of his property. 
All of the grain is in the same condition — all ready for the reaper. 
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The part cut is his property, while the part uncut belongs to the 
land owner. We think the ownership of the grain should be deter- 
mined by its condition, not by the act of cutting, -which cannot be 
done as soon as it is demanded by its condition. We conclude, 
that for the reason the grain was mature, and was uncut because 
defendant has been unable to do the work, it cannot be regarded 
as a part of the realty which passed with the deed to plaintiff. 

Counsel for defendant insists that, as defendant was in the 
adverse possession of the land, the action of replevin will not lie to 
recover the grain. We find it unnecessary to determine the ques- 
tion thus raised, as We hold, that defendant's right of property in 
the grain accrued, when the grain matured, whether he did or did 
not hold adversely to the plaintiff after the sheriff's deed was 
executed. 

The judgment of the Circuit Court must be reversed. 



Vegetable productions, as fruit or 
other parts of a plant, when severed 
from the body of it, or the whole plant 
itself, when severed from the ground, are 
evidently personal property, and pass to 
the personal representatives : I Wins. 
Exr's (6 Lond. ed.) 668 ; 2 Bl. Com. 
389; Johnson v. Barber, 10 111. 431. 
However, in Brackett v. Goddard, 54 
Me. 309, it was held, apparently after 
the analogy to the case of timber trees, 
blown down or severed by a stranger, 
that hemlock timber trees cut down by 
the owner of the land for the purpose 
of removing the bark therefrom, and left 
with the tops on, the owner of the land 
intending to cut the tops off, and haul the 
trees off as logs to be sawed during the 
ensuing winter, passed by a conveyance 
of the land, though, as it was said in the 
opinion of the court, it would have been 
otherwise had they been cut into logs or 
hewn into timber. 

Vegetable productions must necessarily 
be considered as divided into two classes : 
1. Fructus naturales, or natural fruits, 
which grow spontaneously or are not 
raised by cultivation and manurancc, 
such as apples, pears, nuts, grass, &c., 
which, while unsevered, arc considered 
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as a part of the realty and go to the heir 
with the land, and not to the personal 
representative ; and 2. Fructus industri- 
ales, which are produced annually by 
labor, industry and manurance, and for 
nearly every purpose arc considered as 
personalty, and on the death of the 
owner of the inheritance, before they are 
harvested, go to his executor and not to 
the heir, as a compensation, as it is said, 
for the labor and expense of tilling, 
manuring and sowing the land. See 
McCormick v. McCormick, 40 Miss. 760 ; 
1 Wins. Exr's 671, and authorities 
cited. The reason of the rule as between 
executor and heir of the tenant in fee 
seems, however, better expressed by 
Swinburne, part 7, sect. 10, to be that 
the seed has been ' ' sown in the ground 
by man's industry, in hope not to con- 
tinue there still, but to he separated and 
reaped with increase ere long," and that 
these industrial fruits were, in the pur- 
pose and intention of the deceased, sepa- 
rable and recoverable, even when the 
will was first made, — albeit, they were 
not actually separated or removed from 
the ground — which purpose and intention 
or destination is sufficient in a testament 
to make them movable, reasons which 



618 



HECHT v. DITTMAN. 



seem to make this branch of the law 
harmonize with what is believed to be the 
controlling clement in determining the 
question of the removability of ordinary 
fixtures. 

Althorgh growing crops, produced by 
annual industry and manurancc, arc, as 
has been stated, for most purposes re- 
garded in the law as personal property, 
it is, contrary to what one would inde- 
pendent of authority suppose to be 
the rule, well settled upon authority, 
that if a man seised in fee sows the land, 
and then without reservation conveys it 
away before the crop is severed, the 
crop passes with the land as appertain- 
ing to it, and does not belong either to 
the grantor, or to his executor, in case 
he dies before severance : Powell v. Rich, 
41 111. 466 ; Tripp v. Hasceig, 20 Mich. 
254 ; Backenstoss v. Stabler, 33 Penn. 
St. 254 ; Terhune v. Elberson, 3 N. J. 
Law 726 ; Gibbons v. Dillingham, 10 
Ark. 9 ; Bull v. Griswold, 19 111. 631 ; 
Talbot v. Hill, 68 Id. 106 ; Bludworth 
v. Hunter, 9 Bob. (La.) 256. The rule is 
the same where the land on which the 
crop is growing is sold and conveyed on 
execution against its owner : Bear v. 
Bitzer, 16 Pcnn. St. 175 ; Pitts v. Hen- 
drix, 6 Ga. 452. See, however, Cassilly 
v. Rhodes, 1 2 Ohio 88 ; Houts v. Showal- 
ter, 10 Id. 126, as to the rule and the 
system of appraisement of land for judi- 
cial sales in Ohio, and Walton v. Jordan 
65 N. C. 170. The same rule applies to 
foreclosure sales of land upon which are 
growing crops : Aldrich v. Reynolds, 1 
Barb. Cli. 613; Lane v. King, 8 Wend. 
584 ; Crews v. Pendleton, 1 Leigh. 297 ; 
Gillett v. Balcom, 6 Barb. 370; Bitten- 
ger v. Baker, 29 Pcnn. St. 68 ; Jones v. 
Thomas, 8 Blackf. 428 ; Shepard v. 
Philbrick, 2 Den. 174 ; Sherman v. Wil- 
led, 42 N. Y. 150. 

Upon the question directly involved 
in the principal case authorities directly 
in point are few. The question arose in 
Tripp v. Hascilg, 20 Mich. 254, and a 
conclusion directly opposite to that of 



the principal case was arrived at. In 
that case it was held that the crop in 
question which was even standing un- 
harvested on the' premises, December 
13th, the date of the deed, passed with 
the land. In delivering the opinion of 
the court, Graves, J., said : " Whether 
the corn would pass or not, could no 
more depend upon its maturity or im- 
maturity, than the passage of a standing 
forest tree by the conveyance of the 
land, would depend upon whether the 
tree was living or dead. * * * 
It is true that the authorities in alluding 
to this subject generally use the words 
growing crops, as those embraced by a 
conveyance of the land ; but this expres- 
sion appears to have been commonly 
employed to distinguish crops still at- 
tached to the ground rather than to 
mark any distinction between ripe and 
unripe crops. A farther ground for the 
conclusion arrived at was found by the 
court in the certainty with which the 
fact of severance could be ascertained, 
and the great difficulty which in some 
cases would attend the investigation of 
the question of the maturity of the crop 
in question. The court cite Kittredge v. 
Woods, 3 N. H. 503 ; Heavilon v. 
Heavilon, 29 Ind. 509, as sustaining 
their position, in neither of which cases, 
however, was the point in question di- 
rectly in issue, and say, as appears 
upon examination to be the case, that in 
Powell v. Rich, 41 111. 466, the point 
here in question was not essential to the 
decision of the case. In Powell v. Rich, 
the court say : "It has been uniformly 
held that by a conveyance of land, with- 
out a reservation in a deed, the crops 
and all things depending upon the soil 
for sustenance, belong to and pass with 
the land. After the crops have matured, 
however, it is otherwise, but until they 
are matured, they constitute such an 
interest in real estate, as to bring them 
within the. Statute of Frauds. And to 
pass by a sale by the owner of the soil 
it must be evidenced by a written agree- 
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ment ; or if reserved from the operation of the Statute of Frauds. No adjudi- 

of a conveyance, it must be in writing." cated case has been found sustaining the 

If the court by the language above position taken by the court in the prin- 

quoted meant to express an opinion cipal case, and the doctrine therein laid 

upon the point involved in the principal down, while perhaps reasonable enough, 

case, such expression of opinion was a yet would seem to be a departure from 

mere dictum. It is possible that the what has hitherto been regarded as the 

court may have had in mind when using law, and more proper to be declared by 

this language, not the question here in the legislature than the courts, 
issue, but only the question when a re- Marshall D. Ewell. 

scrvation of the crops in a deed is neces- Chicago, May 17th 1881. 
sary, and the bearing upon the question 
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supreme court op the united states. 1 

supreme court of iowa. 2 

supreme court of kansas. 5 

court of errors and appeals of new jersey. 4 

supreme court of rhode island. 6 

supreme court of vermont." 

supreme court of wisconsin. 7 

Account. 

Statute of Limitations does not run against each Item of open Mutual 
Accounts. — Where there is an open, running, mutual account between 
two persons, each person does not have a separate cause of action for 
each 'separate item of the accounts : but only the person in whose favor 
there is a balance due on the account has a cause of- action for such 
balance against the other. In such a case, the Statute of Limitations 
does not run against each item separately ; but only against the balance 
due ; and it will commence to run only from the time of making the 
last item rightfully credited, to the party against whom the balance is 
due ; each item thus credited to the party against whom the balance is 
due, is a payment or part payment, not of any particular item against 
him, but of the balance due against him; and is, in one sense, a pay- 

1 Prepared expressly for the American Law Register, from the original opinions 
filed during Oct. Term 1880. The cases will probably be reported in 13 Otto. 

2 From Hon. John S. Runnells, Reporter ; to appear in 54 Iowa Reports. 

* From A. M. F. Randolph, Esq., Reporter ; to appear in 25 Kansas Reports. 

* From O. D. W. Vroom, Esq., Reporter ; to appear in vol. 14 of his Reports. 
6 From Arnold Green, Esq., Reporter ; to appear in 13 Rhode Island Reports. 

6 From Edwin F. Palmer, Esq., Reporter; to appear in 53 Vermont Reports. 

7 From Hon. O. M. Conover, Reporter ; to appear in 52 Wis. Reports. 



